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Arising out of Order-in-Original No STC/Ref/110/HCV/Rajmeen/Div-I1i/15-16 Dated 25.01.2016 &
STC/Ref/110/HCV/Rajmeen/Div-111/15-16 Dated 25.01.2016 Issued -
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Passed by Shri Uma Shanker Commissioner (Appeals-Ii)

by Assistant Commr STC, Service Tax, Ahmedabad

o arfiereral BT M Ug IaT_Name & Address of The Appellants
M/s. Rajmeen Photo Gallery Pvt Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

AT Iocb, SIS Fodh T4 TAIPR IUIeId ~ArIEeRoT o 3rdier:—

Appeal To Qustoms Central Excise And Service Tax Appellate Tribunal :-

Rl eI, 1004 @ GRT 86 @ il e BT T @ U WY S ABi—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

qRTn &0 G WA Yow, SIS Yob U4 WAt el =R &l 20, <Y ATH
TIRYTd HETSUS, AYTON TR, JTEHGIAIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i)  erfielm . ~raiieRer @ fxia Afifam, 1904 @1 €T 86 (1) & ol edier HarhR
e, 1904 @ fram 9 (1) & ofva FeiRa w Tad- 5 # WR ukEl # @ oon
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5omw.€ra’twsooo/—mﬁmﬁﬁﬁlaﬁmaﬁw,maﬁmaﬁvmw
ST WY 50 R AT S SUMET ¥ a8 WIY 10000/~ W Horl B

(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appelliate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not -exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, inthe formof
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector w57
Bank of the place where the bench of Tribunal is situated. i
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(iii} The appeal tinder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.

2. enRieiR e ges i, 1975 @ Wl W aRd—1 & ofa faiRa feg
SFER M N3y Td T WEe @ e ) SR W S 650/~ T B R Yeb e
@ B =R

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-1 in terms of the Court Fee Act, 1975, as amencdled.

3. <har e, Serg Yo U4 e afiefrr =mrafreve (Brfam) fyrarael, 1982 # A
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3. Attention is also invited to the rules covering these and other related malters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. z:hmqw,Wmawwmiamm(mmuﬁmmsmm
e SeUTE e AT, 1_yy 6T URT 39T ¥ 3icter RIT(EEaT-2) SR R0ty(R0ty F HEAT
24) fRia: of.oc. R0ty St dif farciiy SRR, 1o’y &1 URT ¢3 & JHeier Har T off eI Y 9T &, AR
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0) amount determined under Section 11 D;
(i) amount of erroneous Cenval Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. .

4(1) BUHRW A, FH Jrer & ufdy 3rdver niRRRRUT o WaTRT STET QIR T Y AT &US
fRyerfrer & Y 9T BT 31T Yo & 10% I W 3ix STt dverer GUs FraTfe o ad Gus &

10% SPTCTTeT U 2B ST Heell &

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penally, where penalty alone is in dispute.

-




F.No.: V2(ST)33-34/A-11/2016-17

ORDER IN APPEAL

M/s. Rajmeen Photo Gallery Pvt. Ltd.,, 3, 4" and 5" Floor,
Rajmeen House, Opp. Jaydeep Tower, Nr. Shreyas Crossing, Vasna,
Ahmedabad (hereinafter referred to as 'appellants’) have filed the present
appeal against the following Orders-in-Original (hereinafter referred to as
‘impugned orders’) passed by the Deputy Commissioner, Service Tax,
Division-I1I, Ahmedabad (hereinafter referred to as ‘adjudicating authority’);

Sr. | OIO No. 0OIO date Amount | Date of | Period
No. of filing the | Mvolved
refund refund

claimed | claim

()
1 | STC/Ref/110/HCV/Rajmeen/Div- | 25.01.2016 | 66,964 | 28.10.14 |Jan'l4 _ to
111/2015-16 March14
2 | STC/Ref/111/HCV/Rajmeen/Div- | 25.01.2016 | 71,820 |28.10.14 |Oct'l3 to
I1/2015-16 Dec'13
2. The facts of the case, in brief, are that the appellants are registered

with the Service Tax department under the category of “Design service other
than interior decoration and fashion designing” with Service Tax registration
number AACCR9658NSD001 and had filed refund claims of ¥66,964/- and
71,820/~ on 28.10.2014 respectively under Notification number 27/2012--
CE(NT) dated 18.06.2015.

3. During scrutiny of the above claims, the adjudicating authority had
found that during the aforementioned period, the appellants had availed
Cenvat credit amounting to nil. As per Notification number 27/2012-CE(NT)
dated 18.06.2015, the value of export services shall be determined in
accordance with clause (D) of sub-rule (1) of Rule 5 of Cenvat Credit Rules,
2004. Rule 5 of Cenvat Credit Rules, 2004 provides that accumulated credit
of inputs and input services which are used for providing output services or
output goods, can be refunded to the exporter subject to stipulated
conditions. Thus, the adjudicating authority concluded that no Cenvat credit
had been availed by the appellants during the period in question for which
the refund claims were filed and accordingly, vide the impugned orders,
rejected the refund claims in full.

4, Being aggrieved with the impugned order the appellants have preferred
the present appeals. The appellants stated that the adjudicating authority
rejected the refunds only because the former had not claimed the Cenvat

credit in the respective ST-3 returns. They argued that they were 100% /ﬁa\

exporter and there was no domestic sale in the said period. Therefore, they;;;é;?:‘i‘oe

5y

would not be using any Cenvat credit in any year. The issue taken by th;é‘?;‘g"

O

Yy




- Thus, it is quite clear now that where the final product is cleared for export, -

- F.No.: V2(ST)33-34/A-11/2016-17

) adjudicating authority is only a procedural lapse on the part of the appellants

and they had not committed any statutory default. The disclosure of Cenvat
credit in ST-3 return is a procedural issue and the same does not change the
substance and the fact that the said services were consumed and input

Service Tax was paid on the services utilized for export of services.

5. Personal hearing in the matter was granted and held on 06.12.2016.
Shri Kenan Satyaawdi, CA appeared before me and reiterated the contents of

appeal memo.

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. At the very onset, I find that
in the impugned order number STC/Ref/111/HCV/Rajmeen/Div-I1I/2015-16,
the adjudicating authority, at the initial stage, has rejected an amount of 4
1,037/- where the concerned invoice appeared to be in the nature of
personal consumption. The appellants, in their appeal memo, have not
opposed the view of the adjudicating authority. Therefore, I presume that the
appellants have accepted the view of the adjudicating authority in this regard
and accordingly I do not intend to interfere the decision of the adjudicating
authority regarding the rejection of < 1,037/-. Now, I will take up the main
issue i.e., rejection of the refund claims (except ¥ 1,037/-) on the ground
that the Cenvat credit was not disclosed in the concerned ST-3 returns.
Before I discuss the issue at length, I would like to display below the
contents of Ruie 5 of Cenvat Credit Rules, 2004;

"Rule 5: Refund of CENVAT credit:-
Where any input or input service is used in the manufacture of final
product which is cleared for export under bond or letter of
undertaking, as the case may be, or used in the intermediate
product cleared for export, or
used in providing output service which is exported, the CENVAT
credit in respect of the input or input service so used shall be
allowed to be utilized by the manufacturer or provider of output

service towards payment of,
i) duty of excise on any final product cleared for home consumption
or for export on payment of duty; or

ii) service tax on output service,

and where for any reason such adjustment is not possible, the
manufacturer or the provider of output service shall be allowed
refund of such amount subject to such safeguards, conditions and
limitations, as may be specified, by the Central Government, by

notification”.

a manufacturer or provider of output service is allowed to utilize the inpﬁut\.

Cenvat credit and in case of unutilized balance credit, same would: bé(
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refunded back. But the above Rule 5 was amended and the erstwhile Rule 5
has been replaced with a new rule with effect from 01.04.2012. Pertinently,
the new rule does not require establishment of a nexus between the input

credit and service exported.

According to the new Rule 5, “A manufacturer who clears a final product or
an intermediate product for export without payment of duty under bond or
letter of undertaking, or a service provider who provides an output service
which is exported without payment of Service Tax, shall be allowed refund of

Thus, the new rule has omitted the statement “Where any input or input
service is used in the manufacture of final product”. For the grant of refund, .
the appellants only need copy of FIRCs issued by Bank in support of the
export realization and a certificate from Chartered Accountant. It seems that
the appella‘nts have submitted the above two certificates and the
' © ' adjudicating authority is satisfied as he has, in the impugned order has not
submitted any remark negating the two. In fact, the adjudicating authority
has confirmed that the domestic turnover of the appellants, during the period
in question, was nil and the value of the total turnover was the same as the
export turnover. I further agree to the argument of the appellants that
showing nil credit in the respective ST-3 returns is a procedural lapse on

their part and accordingly, I condone the same.

7. In view of above, I set aside the impugned orders (except the amount
of ¥ 1,037/- as mentioned in the impugned order number
STC/Ref/111/HCV/Rajmeen/Div-III/2015-16  dated 25.01.2016)  with
consequential relief to the appellants. ' -

O 10.  rdierhcll gRT ot T o1$ 3ol o1 fiverT sWRw adir & Rear smar &)

10. The appeals filed by the appeliant stand disposed off in above terms.
gﬂ\%‘,ﬁ(ﬂ
(3T 2EN)

3YE (3Ted - II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

(S. DUTTA)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD. _ //ﬁﬁﬁs‘(
- " & AL 7
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To,

M/s. Rajmeen Photo Gallery Pvt. Ltd.,

37 4™ and 5% Floor, Rajmeen House,

Opp. Jaydeep Tower, Nr. Shreyas Crossing, Vasna,
Ahmedabad - 380 007

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Division-III, Ahmedabad.
4) The Asst. Commissioner(System), Service Tax Hg, Ahmedabad.

5) Guard File.

6) P.A. File,

-




